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I. Mental Capacity: Psychiatry’s Dominion?? 

  
• Capacity is ‘…not straightforwardly medical, legal, biological or 

psychological’ (Barbara Secker, ‘Labelling Patient 
(In)Competence’ (1999)). 



In 57 ‘capacity’ cases… 

• Expert evidence on capacity : 

• Psychiatrists - 53%  

• Other doctors - 19% 

• Social workers - 14%  

• Psychologists - 9%  

• ‘Other’ - 5%   

 

• The apparent dominance of psychiatry in the business of 
giving evidence on capacity raises a number of interesting 
questions… 



 
 
 

II. Mental Capacity Act 2005 – Unpacking the 
Relevance of Clinical Judgement to Capacity 

Assessment 
 

 
 

• presumption of capacity’ as the starting point – s.1(2).  
• The ‘two stage test’ 

 
– Stage 1: proof of a’ disturbance or impairment‘ (2(1)). 
– Stage 2: causing an’ inability to decide’ meaning a failure to 

understand, retain, use and weigh or communicate (the 
functional criteria) (s.3). 
 

• A Local Authority v A [2010] EWCOP 1549, speaking of stage 2 - 
‘only the court has the full picture – capacity is for the courts to 
decide.’  

 
 



 
 
 

III. The Language of Psychiatry and the Trouble 
with Insight 

  

 

• ‘Lack of insight’ terminology appears in 
around a third of the capacity cases. 

• Broadly means ‘lack of awareness of illness’. 

 



 
 

Concerns around ‘insight’ are not new… 
  

• Professor Jill Peay (Tribunals on Trial, 1989).  
 

• K. Diesfield and B. McKenna, Insight and Other Puzzles: Undefined 
terms in the New Zealand Mental Health Review Tribunal (Mental 
Health Commission, 2005). 
 

• N. Allen, ‘Is Capacity Insight?’ (2009) Journal of Mental Health Law 
165).  
 

• C. Emmet et al, ‘Homeward Bound or bound for a home? Assessing 
the capacity of dementia patients to make decisions about hospital 
discharge: Comparing practice with legal standards’ (2013) Int 
Journal of Law and Psychiatry 72.   



Evolution in form and function of ‘insight’… 

• Diagnostic creep – from psychoses to disorders of the 
brain generally… 



Evolution in form and function of ‘insight’… 

• Aetiological explanations – from psychological 
explanations to organic causes… 



Evolution in form and function of ‘insight’… 

The ‘compliance connection’ 

• Aubrey Lewis (1930) – insight = ‘a correct attitude to 
morbidity in oneself’ 

 

• Prof Anthony David (1990) -   

 Insight may be evidenced by: 

 

• Understanding that you are ill 

• Ability to relabel events as  

 pathological 

• Compliance with a treatment regime 



• The compliance connection… 

 

• ‘The temptation to base a judgement of a person's 
capacity upon whether they seem to have made a good 
or bad decision, and in particular upon whether they 
have accepted or rejected medical advice, is absolutely to 
be avoided.’ Justice Peter Jackson in Heart of England v 
JB 

  

 



 
 

IV. Relationship Between Insight and Capacity 
in the Court of Protection 

  

 

 

 



 
 

1. PH v A Local Authority [2011] EWCOP 1704 

 • ‘[PH has]…poor insight into his physical and mental health 
condition.’ (Dr C, General Practitioner) 

•  ‘…PH is very limited in insight about his care needs.’ (Dr A, 
consultant psychiatrist) 

• ‘He lacks insight into the needs of other residents, not from malice 
but diminished comprehension’. (Dr. B, General Practitioner) 

•  ‘…due to PH's limited insight into his own abilities and care needs, 
he does not appear to be retaining information with regard to his 
place of residence or care needs…PH appeared to have no insight 
into the risks that would be present in the community.’ (D, social 
worker) 
 

• lack of insight was demonstrated by his ‘minimisation of problems ‘ 



 
 

2. Wandsworth Clinical Commissioning Group v 
IA [2014] EWCOP 990  

 

• ‘….whilst IA: ‘appeared to’ understand and weigh up 
the information and to have reached a reasoned 
decision, …his subsequent ‘failure to consistently 
maintain that position’ demonstrated his lack of 
insight and the ‘deficit in his executive functioning.’ 

 

• Trumping statutory criteria? 

 



 
2. Wandsworth CCG v IA [2014] 

 

• Experts described IA as  

  ‘non-compliant’ with various aspects 

  of his care and medical treatment  

 generally. 

 

• To ‘comply’ = to act in accordance with wish or command… 

 

• Montgomery v Lanarkshire Health Board [2015] UKSC 11?? 

 

 

 



3. London Borough of Islington v QR  [2014] 
EWCOP 26 

• QR’s ‘lack of insight’ was central to the finding that 
she lacked capacity and that in particular she ‘did not 
understand the nature and purposes of a supported 
living tenancy.’  

• Comes close to pathologising her refusal and seems 
to have muddied the waters of capacity assessment.  

 



 
 

3. London Borough of Islington v QR  [2014] EWCOP 
26 

 

• Experts failed to properly map ‘insight’ onto 
the statutory criteria. 

 



 
 

V. Conclusions: implications of importing 
insight into capacity assessment?? 

  
• Transparency? Note in IA and QR capacity was considered 

borderline. 

 

• PC v City of York [2013] EWCA Civ 478 – McCombe LJ: where P 
has capacity in other areas it is particularly important to 
delineate why the impairment is considered to be causative of 
incapacity in this context. 

 



 
Usurping the values of the MCA? 

 

• Used to trump the statutory criteria? 

 

• Collision with the right to make unwise decisions protected by 
s.1(4)??? 

 

• Potential to undermining the principle that behaviour (such as 
refusal/non-compliance) should not be equated with 
incapacity (s.2(3)(b))??? 


