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MENO’S PARADOX 

‘A man cannot search either for what he 

knows or what he does not know: 
 

He cannot search for what he knows – since he 

knows it, there is no need to search 
 

Nor for what he does not know, for he does not 

know what to look for.’ 

-Plato, Meno 80e 
 

A problem with recognition: ‘how will you 

know it is the thing you didn't know?’. 2 



THE PARADOX OF SUPPORT 

Why should you accept support to recognise 

that you need support?  
 

If you recognise that you need this 2nd order 

support, then you do not need it.  
 

If you do not recognise that you need the 1st order 

support, then you have no reason to accept the 2nd 

order support. 
 

Substituted decision-making for those who can 

express a preference presupposes an unresolvable 

conflict of views between the person and the 

decider. 
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THE MENTAL HEALTH TRUST V DD 

 Life-threatening pregnancy and ‘a complete 
lack of understanding of the risks of her 
current pregnancy’. 
 

 Reason to believe that ‘DD’ lacked ‘capacity to 
consent to an assessment of her capacity. 
 

 After being ‘removed from home by force’ she 
showed ‘increasingly determined resistance 
to professional and/or medical advice and 
support’. 
 

[2014] EWCOP 11 [75][84];  [2014] EWCOP 13 [37]; 

 [2015] EWCOP 4 [4] (Cobb J) 
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TWO DUTIES 

 Duty of identification: If substituted 

decision-making is only justified when 

someone cannot recognise their own needs; 

then there is a duty ensure that this is the 

case before deciding for another person. 
 

 Duty to support: If we make decisions for 

someone because they don’t recognise their 

own support needs, then substituted decision-

making triggers a duty to help people to 

recognise their own support needs in the 

future. 
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DUTY OF IDENTIFICATION 

The problem of conflict: 

A disagreement between the assessor and the 

person assessed could mean: 

 That the person cannot identify their own 

support needs. 

 That the assessor has made a mistake. 
 

The same circumstances that may justify the  

power to make substituted decisions imply that 

there will be a heavy evidential burden using 

it. 6 



THE MCA AND IDENTIFICATION 

The Good: 

 It is decision-specific. 

 1(3) ‘all practicable steps’ to support. 

The Bad: 

 It allows the persons perspective to be taken 
into account, but does not require it. 

 The problem with ‘insight’: 

‘testimony that contradicts expert opinion is not 
treated as a countervailing report, but instead 

is seen as a symptom itself’ 
James A Holstein, Court-Ordered Insanity 
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IDENTIFICATION AND ADVOCACY 

Mental Capacity Act: 

 IMCA’s for some serious decisions, if no-one 
else to speak on their behalf. 

 But consulted to help determine best 
interests. 
 

Care Act: 

 If someone would ‘experience substantial 
difficulty’ making a decision. 

 Must ‘communicate..[P’s]… views, wishes or 
feelings’ so far as can be ascertained. 

The Care and Support (Independent Advocacy Support) 
Regulations 2014 s5(7) 
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DUTY TO SUPPORT 

Substituted decision-making triggers a 
duty to make reasonable efforts to help 
people to recognise their own support 
needs in the future. 
 

 An inability to identify your own support 
needs will often be extensive and long 
lasting. 

For example: LB Islington v QR [2014] EWCOP 26 
 

 But the Act is decision-specific. 
 

 So the Act allows, but does not require, this 
support. 
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SUPPORT AND THE CARE ACT 

 MCA: ‘concerned with enabling the court to 

do for the patient what he could do for 

himself if of full capacity, but it goes no 

further’. 

Aintree v James [2013] UKSC 67 [18] (Hale L) 

 Care Act: promote ‘control by the individual 

over day-to-day life’ and ‘reduce the needs for 

care and support of adults in its area’. 
 

 The eligibility problem: restricted to first-

order needs. For example: maintaining 

nutrition and accessing work. 

The Care and Support (Eligibility Criteria) Regulations 2014 

s2 
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LIMITS TO THE DUTY TO SUPPORT 

‘I would be failing to respect his personal 
integrity and autonomy if I did not afford him 
this chance’. 
Northamptonshire Healthcare v ML [2014] EWCOP 2 [45] 
 

‘to manipulate men, to propel them towards 
goals which you – the social reformer – see, but 
they may not, is to deny their human essence, to 
treat them as objects without wills of their own, 
and therefore to degrade them’. 
Isaiah Berlin, Two Concepts of Liberty 
 

Duty to support cannot justify a second-order 
substituted decision. 
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CONCLUSION 

If the rationale for substituted decision-making 

is taken seriously, then that implies: 

 A duty to accurately identify those who 

cannot recognise their own support needs. 

 A duty to support those decided for to 

recognise their own needs in future. 
 

 The MCA allows, but does not require, the 

fulfilment of these duties. The Care Act 

corrects this for the duty to identify, but not 

for the duty to support. 12 


