Charity Law & Policy Unit Submission to Special Public Bill Committee on Charities Bill — Sept 2021

Who we are

1.1 The Charity Law and Policy Unit, based at the University of Liverpool, is the
UK’s leading authority on legal and policy change relating to charities; it is the only
academic Unit of its kind in the common law world with over 25 years of leading
research projects and output. It carries out research into the legal issues facing
charities and third sector organisations, often with a strong empirical element and
leading to proposals for legal and regulatory reform, which have made important
contributions to policy change in this field.

1.2 We are submitting this evidence, based on our research.
General support for the proposed reforms

1.3 Ingeneral terms, we are in agreement with the reforms proposed in the Blll. On
our reading, the clauses generally make sense and achieve what they are meant to
achieve.

1.4  Many of the provisions of the Bill will increase uniformity in the treatment of
charities with different legal structures (e.g. charitable trust, company or Charitable
Incorporated Organisation) and this is very helpful and will provide a more user-friendly
environment for all charities, whatever their legal structure. Others will resolve
technical problems that have previously been identified or will update regulatory
regimes to assist charities to run more efficiently. Those concerns are all the more
pressing now than when the Bill was first published, and the Bill's enactment will be
one way of supporting the charitable sector as it seeks to recover in the post-pandemic
years to come. In summary, the Report and the accompanying Bill were welcomed
generally by charities and their legal advisors when they were published in September
2017 and the publication of the Bill is equally welcomed.

Rejection or partial acceptance only by Government of specific clauses

2.1 Recommendations 6, 7 & 8 concerning policy, process and practice of the
Privy Council

2.2 These are largely procedural and whilst we are of the view that the original
recommendations had force, we appreciate the Government’s position here.

2.3 Recommendation 16 related to the connected persons regime

24  We agree that agree that wholly owned subsidies should remain within the
definition of connected persons.

2.4 Land as an asset class is complex; without sufficient safeguards, the impulse
of charity trustees may be to sell land as a wasting asset to make a short-term gain,
rather than retain and improve land to increase the long-term return on the asset. In
relation to the proposal re: charity’s wholly-owned subsidiary companies, we were
concerned there may be unintended consequences (e.g. reputational) in removing
sales to them from the regime.

2.5 Recommendation 18 concerning advertising proposed land disposals
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2.6 We do not agree that the need to advertise proposed disposals of designated
land should be retained.

2.7  The current regime on dispositions of charity land generally may be unpopular
in the sector, but it provides a necessary check and balance on dealings with land.
We do not see that these specific requirements add anything but time and expense
to effective dealing with designated land. The current regime provides sufficient
safeguards for designated land and the enhancements to the regime in the current
Bill (e.g to the advice requirements before sale) in the Bill should highlight any
particular issues with designated land.

2.8 Recommendation 27 concerning review of the basis on which decisions of
Charity Commission can be challenged.

2.9 We do not agree that this recommendation should be dropped. The Charity
Tribunal was set up to allow for easier access to justice, but the current regime for
challenging Charity Commission decisions is difficult to navigate, especially for the
lay person. The Table set out in Schedule 6 to the 2011 Act, containing specific
decisions, actions etc of the Commission which are appealable and by whom, is
complex. A broader and simpler right of appeal, with less restrictions on who may
bring it, would save much time and money for complainants, the Charity Commission
and the Tribunal. A lot of the cases that have come before the tribunal, have failed to
be determined simply because they fall outside of its jurisdiction.

210 Recommendation 40 concerning authority to pursue ‘charity proceedings’/

2.11 We do not agree that this recommendation should be dropped. We are of the
view that increasing choice will facilitate more effective access to justice. Despite
the Charity Commission’s concern, there is a transparency issue here. We do not
consider that the Charity Commission should able exclusively to authorise (or not)
proceedings against it — justice should be seen to be done.

2.12 Recommendation 43 concerning Attorney General’s consent to references
being made to the Charity Tribunal.

2.13 We agree with the Government response. Oversight by the Attorney General
provides an effective mechanism, and we see no compelling reason for intervention
in this area. We note that a proposed requirement to notify the Attorney General and
for the office to be joined to an action does not add any effective oversight in
situations where the questions to be determined are at issue between the Charity
Commission and the Attorney General; and may, in fact, be a more wasteful
process.

2.14 That said, the Attorney General’s decision on whether or not to give consent
should be timely — this would avoid such long-running disputes, as with the Royal
Albert Hall.

Other technical provisions which would assist charities

3.1 Given the limits of this procedure, which is limited to the Law Commission’s
recommendation, we suggest that Part 4 of the Bill, concerning Charity Trustees

2



Charity Law & Policy Unit Submission to Special Public Bill Committee on Charities Bill — Sept 2021

could be amended to include a provision that requires trustees to undertake
appropriate training.

3.2 ltis important that trustees understand their legal obligations and are
competent to carry them out. They must be helped to appreciate that trusteeship is a
substantive position, even if it is not remunerated, and is not simply an honorary role
whereby their name is seen as supporting the cause — if this is what a potential
trustee envisages, they would be more suitable as a charity patron. However, there
is a fine balance to be struck between the need to appoint people who understand
their legal obligations and the need not to deter suitable people from taking up the
role. The key is appropriate induction and ongoing training and the dissemination of
good practice examples. A lesson can be drawn from the practices used to appoint
school governors — training is the norm, and public funding is available to support it.
It is clear that charity trustees need more support in order to carry out their largely
unremunerated role — many are crying out for such support. Continuing Professional
Development (CPD) for trustees, linked to the size of the charity and the funds that
the trustees are responsible for, may be worth exploring.

3.3 A statutory framework may be what is needed to support trustees in their
training so as to improve charity governance and avoid further high profile failures.
These undermine trust and confidence in the charitable sector as a whole.



