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An Uphill Struggle: Securing Legal Status for Victims and 
Survivors of Trafficking 
 

Dr Samantha Currie and Ms Johanna Bezzano 
 
This research project set out to explore the impact of legal representation 
on victims and survivors of trafficking. It focussed particularly on those 
navigating the decision-making frameworks which determine access to 
the status of ‘victim of modern slavery’ and entitlement to leave to remain 
in the UK.  
 
There is growing recognition that victims and survivors of trafficking and 
other ‘modern slavery’ offences often experience difficulties accessing 
specialist legal advice as to their trafficking and immigration statuses. This 
is significant owing to the intrinsic connection between trafficking and 
immigration, and the centrality of the Home Office in the relevant 
decision-making processes. High quality legal advice can be a crucial 
gateway to securing formal identification as a victim and, for many, for 
establishing a secure immigration status in the UK. Legal representation 
can also be important for accessing the full range of support services, 
engaging with criminal justice processes, and obtaining redress for abuse. 
 
Through a combination of desk-based research and analysis of legal case 
files relating to clients who were represented as part of the Liverpool Law 
Clinic anti-trafficking project, the research aimed to: 
 

• analyse the course of the legal interactions between the solicitor - 
acting on behalf of the clients - and the Home Office, as well as 
other agencies, such as support providers, legal practitioners and 
the Courts and Tribunals Service; and to 
 

• situate this analysis within the context of the law and policy 
framework and broader research literature on access to legal advice 
and representation for victims and survivors of trafficking.  

 
The clients whose case files were analysed had been trafficked to or within 
the UK and been subject to other forms of exploitation (including domestic 
servitude, labour exploitation and forced criminality). Furthermore, the 
clients all had a significant immigration history with previous Home Office 
interaction, one or more criminal convictions and a Home Office 
deportation decision issued against them. 
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Research findings 
 
The analysis of the Law Clinic case files brought to the fore key themes 
that were reflected not only in the experiences of the clients, but also in 
the findings of other research projects. These dynamics conspire to make 
it an uphill struggle for individuals and their legal representatives to 
secure their legal status in the UK: 
 
 It was necessary to disentangle complex immigration histories and 

intertwining NRM referrals, and to bring evidence to the attention 
of the Home Office which often adopted an unnecessarily 
adversarial approach. 
 

 There had been missed opportunities to identify and safeguard 
individuals, particularly when they had been in contact with other 
professionals in the justice sphere.   
 

 Previous criminal convictions were having a considerable and 
lingering impact on victims and survivors, even when it was 
acknowledged that such criminal activity was a consequence of 
exploitation.   
 

 A time-intensive approach was needed to undertake the necessary 
but complex case work to address the legal issues and secure 
victims and survivors’ legal status.   

 
Theme 1 
 
Disentangling complex immigration histories and intertwining 
NRM referrals for an unnecessarily adversarial Home Office 
 
Complexity, and thus duration, of legal cases can be compounded by the 
conduct of the Home Office. This occurs for different reasons, including 
poor quality NRM decision-making which does not take recognise and/or 
act on clear indicators of trafficking or modern slavery. 
 
There were instances of the Home Office failing to engage with their own 
previous findings, files and documentation relating to earlier encounters 
with the clients, both in terms of the NRM and relating to matters of 
immigration. This has consequences for clients, for example by increasing 
the time their legal status remains uncertain and undetermined, or by 
maintaining the vulnerable position of the client. 
 
The lawyer experienced problems accessing relevant decisions and 
paperwork which were important for pursuing the client’s legal cases. 
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A key part of the lawyer’s role in cases involving clients who have 
experienced trafficking is to disentangle the detail of the clients’ 
immigration histories which tend to span a considerable number of years 
and to include a number of different interactions with the Home Office 
and other UK authorities. There is frequently a complicated interplay of 
the clients’ immigration histories with their experiences of exploitation, 
criminal convictions and engagement with the NRM system. 
 
 
 
 
 
 
 

Case study:  
 

Client B’s immigration history 
 
The detail of B’s case, which stretched from 2006-2020, exemplifies the 
complexity of the cases and the extent of ‘disentangling’ that lawyers can 
be required to do. The relevant Home Office files, obtained in Spring 2019, 
ran to hundreds of pages. It was through painstakingly picking through 
the files that the Law Clinic began to build a coherent picture and history.  
 
B had been recognised as a victim of trafficking through the NRM process 
on two separate occasions. The first positive CG decision was issued in 
2016 but, following a refusal of leave to remain, she was re-trafficked 
within the UK. She was recognised as a victim for a second time in 2018.  
 
It was identified that B was most likely stateless and that she had made 
an application for leave to remain as such to the Home Office in 2016 
which had been refused, without substantive consideration, due to the 
deportation order attached to the conviction. At the time the 
statelessness application was refused she had received her first positive 
CG decision, which specifically recognised she was a victim of ‘forced 
criminality’. It is, therefore, significant that this NRM outcome had no 
influence on the Home Office’s approach to handling B’s case: they were 
unwilling to look beyond the deportation order, despite it relating to a 
conviction she had as a consequence of her exploitation. B had also been 
refused discretionary leave to remain following her second positive CG 
NRM decision. The Law Clinic requested a reconsideration of this decision 
(this was later accepted, in March 2020). 
 
In addition, careful reading of the Home Office file uncovered that they 
had made a decision that they seemed unaware of in early 2018. This was 
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to treat an interview with B as a fresh claim for asylum. The Law Clinic 
then pressed for a decision to be made on this claim. The Home Office did 
so - a refusal - which came with a right of appeal to the Immigration 
Tribunal.  At the time of this refusal, December 2019, the Home Office was 
aware of B’s two positive CG decisions, yet they still relied on the 
deportation order attached to the conviction as justification. 
 
The Law Clinic then lodged an appeal on B’s behalf and also made a 
further application for leave to remain on the basis of her statelessness, 
based on evidence in the notes and entries on the Home Office file. The 
Law Clinic solicitor set out in a letter to the Home Office what their files 
had disclosed – that B was stateless and that their notes showed that they 
were aware of this and that she could not return (or be returned) to her 
home country. 
 
When B’s asylum appeal came before the Immigration Tribunal, the Judge 
adjourned the case and raised questions of the Home office, with a 
timetable for the issues to be dealt with. It was following this direction 
that the Home Office agreed that B should not be deported and granted 
her leave to remain as a stateless person.  Ultimately, then, the Home 
Office accepted the arguments advanced on B’s behalf by the Law Clinic 
solicitor, but this outcome could have been realised more expediently had 
B’s 2017 statelessness application – and B’s bundle pf previous decisions – 
been more rigorously engaged with at an earlier point.  
 
 
The examination of the solicitor’s interaction with the Home Office in 
respect of the clients demonstrates a process which is unnecessarily 
adversarial in nature, even though this is not the intended basis of the 
system. It was necessary for the solicitor to disentangle complex legal 
histories, (re-)present evidence of the client’s victimhood to decision-
makers, as well as emphasise suitability for a form of leave to remain, in a 
strident manner in order to convince the Home Office of the clients’ 
status and needs.  
 
Conclusions 
 
 Lawyers representing clients who have experienced a form of 

modern slavery often have to disentangle complicated immigration 
and NRM journeys, with historical aspects.  
 

 The conduct of the Home Office can increase the complexity and 
duration of the cases. This includes poor decision-making and 
failing to engage in detailed consideration of relevant decisions, 
files and paperwork (including previous Home Office decisions, files 
and paperwork). 
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 The NRM is not predicated on the basis of being adversarial, but the 
interactions between the Home Office and the legal representatives 
can mirror characteristics associated with adversarial systems. It is 
often necessary, for example, for lawyers to emphasise (or re-
emphasise) to decision-makers even basic aspects of clients’ 
experiences or details of previous encounters with the Home Office. 

 
 Gaining access to previous decisions, reports and relevant files 

relating to clients who have experienced modern slavery and have 
had previous encounters with the Home Office can be challenging 
for legal advisers, thus increasing the length of the legal case and 
the resulting uncertainty for the clients. 

 
Recommendations 
 
 Decision-makers within the Home Office should apply proper 

scrutiny to ensure that decisions are of the highest possible 
standard. This is relevant both to decision-makers within the Single 
Competent Authority and UK Visas and Immigration. This includes 
taking full account of evidence already available to them, including 
in their own records and files.  
 

 There should be a distinct process and gateway for accessing 
complete NRM records for those representing clients who have 
experienced a form of modern slavery.  

 
 At a minimum, discretionary leave to remain should be granted 

automatically following a positive CG. This form of leave, however, 
represents only a short-term solution in most cases. The complex 
needs of individuals will often only be provided for through another 
status which provides secure leave to remain, for example 
international protection1 or statelessness.2   
 

 

Theme 2 
 
Missed opportunities to identify and safeguard: the role of 
other justice professionals 
 

                                                      
1 Such as humanitarian protection, covered by paragraphs 339C and 339C of Part 11 of the Immigration 
Rules: https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11-asylum.  
2 Part 14 of the Immigration Rules: https://www.gov.uk/guidance/immigration-rules/immigration-
rules-part-14-stateless-persons.  

https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-11-asylum
https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-14-stateless-persons
https://www.gov.uk/guidance/immigration-rules/immigration-rules-part-14-stateless-persons
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Other justice professionals, including the police, lawyers and judges, had 
missed opportunities to take steps to improve the situation, such as 
taking safeguarding action, of the clients whose cases were examined.  
 
The police had come into contact with the clients during criminal 
investigations. All three had been arrested, charged and then convicted of 
offences. There were significant failures to identify or explore indicators of 
modern slavery or to investigate the possibility that they may have been 
exploited. This is in spite of the existence of section 45 of the Modern 
Slavery Act 2015 which embodies the principle of non-punishment of 
victims by providing a defence to victims of trafficking or modern slavery 
who commit an offence. 
 
 

Case study:  
 
A closer look at A’s interaction with the police 
 
A’s arrest and conviction occurred following the Modern Slavery Act’s 
creation. She was found guilty of possession/ control of an improperly 
obtained identity document and dishonesty in 2016.  The concerns about 
the conduct of the police in this case, however, go beyond the relevance 
of the section 45 defence as in August 2018 A had attempted to directly 
report her situation to the police. This is recorded in the police records in 
the following way: 
 
‘The informant had called the [support provider] last week claiming to be 
a victim of modern slavery and that she is being forced to stay at her in 
laws against her will. This is because her husband is in prison and the 
family want to keep an eye on her to prevent her from leaving her 
husband so he doesn’t get deported. She also reports that in meetings 
with solicitors the family speak for her and mistranslate her wishes about 
wanting to leave her husband.  
 
On police arrival and speaking to the female there were no offences. She 
has access to a phone at all times, the rear door was unlocked with a key 
in it so she has free access to come and go as she likes despite claiming 
otherwise and no threats to harm of initial violence are made against her. 
She stays at her in laws and is told to do the cooking and cleaning or to 
live elsewhere as she lives there rent free. This is a reasonable expectation 
of any person staying at an address. 
 
As such no offences are to be recorded excepting an unconnected s 39 
she has disclosed. She could also not state why she had not called the 
police about this behaviour. The informant also failed to mention that she 
has been in custody multiple times in the last few months for document 
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fraud but also claimed that the people in the house were criminals so was 
likely to be trying to shift the blame.’  
 
The police reports include biased and derogatory language about A, 
whose account was clearly not believed by the police. There report above 
normalises as a ‘reasonable expectation’ the requirement to carry out 
work within the household without any steps being taken to explore this 
further. There were also other instances of the police being called to the 
property that A was living in, including times she had been slapped and 
kicked, when they had not taken any steps towards identifying 
safeguarding issues. She was even returned to her abusers by the police 
after one such incident. 
 
The police had also inaccurately recorded A’s ethnicity in their records. 
 
Our analysis of the Law Clinic cases corroborate findings of other 
research. For example, in 2017 HM Inspectorate of Constabulary and Fire & 
Rescue Services published a report examining how the police in England 
and Wales are addressing human trafficking and modern slavery crimes. 
This found that non-specialist police officers had low awareness of the 
section 45 defence and that low numbers of notifications were being 
made to the Home Office about potential victims.3 The report also raised 
concerns about the existence of immediate safeguarding practice, with 
clear indicators of trafficking or modern slavery being missed and victims 
remaining at risk.4 There are clear synergies here with the experience of 
the clients in the case files being considered here. 
 
The clients in the Law Clinic cases had been in contact with other lawyers 
aside from the Law Clinic solicitor, as well as with judges, particularly in 
relation to the criminal proceedings they had been involved in. 
Engagement with legal practitioners raises some similar concerns around 
failure to initiate safeguarding as apply in relation to the police. 
 
There was, however, also an example of good practice when a Judge in a 
criminal trial identified a conflict of interest in the client’s (former) solicitor 
representing both her and her (abusive) husband. She adjourned the trial 
immediately so that A could get her own criminal legal representation.  
 
 
                                                      
3 HM Inspectorate of Constabulary and Fire & Rescue Services, Stolen freedom: the policing response to 
modern slavery and human trafficking (2017) < https://www.justiceinspectorates.gov.uk/hmicfrs/wp-
content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf 
>  
4 HM Inspectorate of Constabulary and Fire & Rescue Services, Stolen freedom: the policing response to 
modern slavery and human trafficking (2017) < https://www.justiceinspectorates.gov.uk/hmicfrs/wp-
content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf 
> p.44. 

https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf
https://www.justiceinspectorates.gov.uk/hmicfrs/wp-content/uploads/stolen-freedom-the-policing-response-to-modern-slavery-and-human-trafficking.pdf
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Conclusion 
 
 There are missed opportunities in the justice system more widely to 

i) recognise indicators of modern slavery and ii) take safeguarding 
steps to protect victims and survivors. This can involve various 
professionals, including the police, lawyers, judges and the Home 
Office itself (e.g. when it reviews the circumstances of individual 
cases in its capacity as initial decision-maker or when cases move to 
a tribunal or court setting and presenting officers take on 
responsibility for representing the Home Office position). 

 
Recommendations 
 
 Training on modern slavery for justice professionals in different roles 

should be reviewed and updated to include enhanced guidance on 
appropriate steps to take should indicators of trafficking or modern 
slavery become apparent to them. 
 

 Guidance for Home Office decision-makers and presenting officers 
should include direction on how to respond proactively to 
safeguarding concerns, for example if they come across information 
about an individual which suggests they may be at risk.  
 
 

Theme 3 
 
The considerable and lingering impact of criminal convictions  
 
Previous criminal convictions have long-lasting implications for the legal 
status of the clients even when it is acknowledged by decision-makers 
that the conduct on which the conviction is based is a direct consequence 
of exploitation. This reinforces findings of other research which has 
highlighted that immigration detention is sometimes continued even 
after an individual has received a positive NRM decision.5  The Home 
Office also continues to rely on deportation orders connected to 
convictions secured in such circumstances of forced criminality. 
 
 

                                                      
5 Jesuit Refugee Service, Survivors of Trafficking in Immigration Detention, June 2019 < 
https://www.jrsuk.net/wp-content/uploads/2019/06/Topical-Briefing-Survivors-of-Trafficking-in-
Immigration-Detention-June-2019.pdf > See also Esslemont, M., Supported or Deported? Understanding 
the deportation and detention data held on human trafficking and slavery (After Exploitation, July 2019). Maya 
Esslemont used freedom of information requests to obtain data from the Home Office and found that, 
in 2018, 507 individuals with positive reasonable grounds decisions and 29 with positive conclusive 
grounds decisions were detained under immigration powers. 

https://www.jrsuk.net/wp-content/uploads/2019/06/Topical-Briefing-Survivors-of-Trafficking-in-Immigration-Detention-June-2019.pdf
https://www.jrsuk.net/wp-content/uploads/2019/06/Topical-Briefing-Survivors-of-Trafficking-in-Immigration-Detention-June-2019.pdf
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Case study:  
Client C’s criminal conviction 
 
For C, there was reluctance on the part of the NRM decision-maker at 
reasonable grounds stage6 to acknowledge that his criminal conviction 
could have been the consequence of forced criminality. This links with 
another cross-cutting aspect of the clients’ experiences. The opinions of 
the police about the clients around the time of their arrests had a lasting 
impact on the clients due to the importance placed on findings and 
statements made by police officers later on, for example by other 
authorities and decision-makers. This was the case even after the passage 
of a considerable period of time and following the emergence of evidence 
as to the clients’ status as victims of exploitation. In C’s case the decision-
maker relied heavily on an email from the police force which had been 
responsible for the prosecution. The Home Office minute reads: 
 
‘We have received information from … Police, confirming that their 
investigation was initially focussed on modern slavery and as such was 
consulted on by UKHTC, NCA and UK Immigration. However, following 
extensive evidence gathering, including surveillance, it was concluded all 
involved were fully compliant and complicit in the crime and that this was 
a case of organised immigration being used for criminality, as opposed to 
one of modern slavery.’ 
 
The Home Office did not appear to take account of any material apart 
from these police comments in making C’s RG NRM decision. In other 
words, the focus was narrow and only the initial police investigation and 
the client’s guilty plea was taken into account. This is despite the fact that, 
by the time of the RG decision, a Rule 35 report which supported the 
client’s account of having been trafficked had been produced. This and his 
disclosures were not considered. In this case the Law Clinic solicitor 
presented in a detailed letter to the Home Office how the indicators of 
trafficking had indeed been present. In December 2019 the Home Office 
agreed to reconsider and shortly afterwards made a positive RG decision. 
 
 
The lack of any systematic method for reviewing previous convictions of 
victims of trafficking or modern slavery prolongs disadvantage and 
uncertainty for victims and survivors. Even when it has been 
acknowledged by decision-makers in the context of an NRM, asylum or 
other immigration claim, or a Judge in a criminal or immigration hearing, 
that crimes were carried out because an individual was held in a situation 
of exploitation, there is no formal system to review the conviction and the 

                                                      
6 C is still awaiting a conclusive grounds decision. 



11 
 

various actions that have been contingent on them. 
 
 
 
Conclusions 
 
 The Home Office continues to prioritise immigration enforcement 

over protection of victims and survivors. This can have particularly 
severe consequences for individuals who have criminal convictions. 
 

 Previous criminal convictions, even when recognised as having been 
carried out as a consequence of the exploitation they had been 
subject to, continue to have significant detrimental impacts for the 
clients. This includes continued reliance on deportation orders 
which, in turn, had negative repercussions for applications for leave 
to remain. 
 

 The absence of any systematic method for reviewing previous 
convictions of victims and survivors of modern slavery compounds 
the injustice experienced. 
 

Recommendations 
 
 Once an individual has been identified as a victim of modern slavery 

through a positive CG decision, this should automatically take 
precedence over any deportation orders issued in respect of the 
individual. The immediate priority should be on providing support.  
 

 Where an individual has been identified as a victim of modern 
slavery the Home Office should review the case with a view to 
revoking any deportation order without a requirement for the 
individual to make a formal application. 
 

 A system for the review of previous criminal convictions for those 
who receive a positive CG decision should be established. This 
might be a referral system to the Criminal Cases Review 
Commission so that criminal convictions of those identified as 
victims of modern slavery are automatically reviewed. 
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Theme 4 
 
Time investment of solicitor: implications for funding of legal 
cases  
  
A dominant feature of the cases was the considerable time needed to be 
invested into the casework to bring about the positive outcomes for the 
clients. Various factors influence the level of time investment required in 
relation to the cases. The cases certainly reflect the ‘long and complex’ 
description of typical modern slavery cases with an immigration 
component.7 They involved intertwining NRM, immigration and criminal 
law issues that spanned a considerable period of time. Gaining access to 
relevant documentation and then undertaking a detailed examination the 
paperwork was time intensive. Moreover, it took a considerable amount 
of time to talk to the clients themselves to take instructions, all of whom 
were traumatised as a consequence of their experiences There is also a 
connection here with the concept of ‘failure demand’8 significant time 
was spent addressing failures or oversights of the Home Office. 
 
Under the model which the Law Clinic operates, it is possible to only take 
on a small number of cases, but to invest significant resource in them. As 
a consequence, this project was also able to examine what this 
comparatively time-rich legal representation from an experienced 
specialist immigration lawyer would mean for the individual clients’ cases 
and their outcomes. Clearly, for the clients considered here, this legal 
representation was transformative for their legal status. However, access 
to such legal advice and support is not a realistic option for the vast 
majority of those in similar circumstances owing to the current way in 
which the system of legal aid is working. Victims and survivors often 
experience difficulties in accessing legal aid lawyers (especially outside of 
London and the South East). It would not be viable for ‘pro bono’ legal 
services like Liverpool Law Clinic to offer representation of the quality 
considered here on any scale other than a very limited one.  
 
In essence, the ‘success’ of schemes such as Liverpool Law Clinic’s anti-
trafficking project do not suggest that similar pro bono schemes should 
be developed in place of lawyers funded by legal aid. Instead, the 
worthwhile outcomes achieved on behalf of clients demonstrate what is 
possible when lawyers have sufficient time and resource to represent 
victims of trafficking.    
 
                                                      
7 ATLEU, Legal Aid for victims of trafficking and modern slavery, LASPO Briefing and Evidence (2018) < 
https://drive.google.com/file/d/1SrVQg7nXOtnZXCUjuSzgVoj5bfXHn_tg/view > p.17. 
8 Wilding, J., Droughts and Deserts: A Report on the Immigration Legal Aid Market (Joseph Rowntree 
Foundation, 2019) < 
http://www.jowilding.org/assets/files/Droughts%20and%20Deserts%20final%20report.pdf > p.2. 

https://drive.google.com/file/d/1SrVQg7nXOtnZXCUjuSzgVoj5bfXHn_tg/view
http://www.jowilding.org/assets/files/Droughts%20and%20Deserts%20final%20report.pdf
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Pro bono legal work can fulfil a valuable dual role of providing clinical legal 
education opportunities whilst furthering access to justice, as is the case 
in the Law Clinic. However, it is not, and cannot be, a viable alternative to 
a robust and responsive legal aid system which remunerates practising 
lawyers appropriately for the time spent on case work. Moving forward, a 
more suitable focus would be to support entitlement of victims and 
survivors to access quality legal advice and representation within a 
strengthened legal aid system. This would enhance the level of fairness in 
the system which determines access to legal advice for victims and 
survivors.  
 
Conclusions 
 
 Cases such as those considered here which involve a combination of 

trafficking or modern slavery issues, interconnected with 
immigration and/or asylum issues and previous criminal convictions 
(often directly connected to the client’s exploitation), are clearly 
complex. As such, a resource and time intensive approach to the 
legal casework is needed to resolve them. This might include 
expenditure on expert reports. 
 

 Pro bono legal advice and representation, when carried out by a 
specialist and experienced legal practitioner, can in some 
circumstances provide clients who have experienced modern 
slavery with dedicated and time-rich legal representation and lead 
to good outcomes. However, this model can only ever deliver a 
quality service to a small number of clients. Pro bono is an exclusive, 
but variable, resource. It is not a viable alternative to a robust and 
responsive legal aid system which remunerates practising lawyers 
appropriately for time spent on casework and enables victims and 
survivors of modern slavery to access the legal support they need. 

 
 
Recommendations 
 

• The legal aid framework needs to take account of the specific 
complexities and resource implications of trafficking and modern 
slavery cases. 
 

• Legal aid providers need to be adequately remunerated so as to 
make publicly funded provision of legal advice to victims of 
trafficking / modern slavery sustainable. 
 

• Changes to the funding structure should be made in direct 
consultation with legal practitioners in the immigration and asylum 
legal aid sector. 
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